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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
NORTHEASTERN DIVISION
JAMES STARKEY d/b/a
SANITARY SYSTEMS,

)
)
)
Plaintiff,
)
)
v.
) Case No.:_________________
)
UNITED STATES DEPARTMENT OF )
HOMELAND SECURITY, OFFICE OF )
IMMIGRATION AND CUSTOMS
)
ENFORCEMENT
)
)
Defendant.
)

COMPLAINT FOR INJUNCTIVE RELIEF
This is an action under the Freedom of Information Act (“FOIA”), 5 U.S.C.
§ 552, for injunctive and other appropriate relief, seeking the disclosure and release
of agency records that have been improperly withheld from Plaintiff James Starkey
d/b/a Sanitary Systems by Defendant the United States Department of Homeland
Security and its Office of Immigration and Customs Enforcement.
Jurisdiction and Venue
1.

This Court has jurisdiction over this action under both 5 U.S.C. §

552(a)(4)(B) and 28 U.S.C. § 1331. Venue is proper in the district under 5 U.S.C. §
552(a)(4)(B).
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2.

James Starkey is an individual who resides in Madison County,

Alabama.
3.

The Office of Immigration and Customs Enforcement (“ICE”), part of

the United States Department of Homeland Security (“DHS” or “the Department”),
is responsible for investigating internet crimes against children.
4.

The DHS, and the ICE office within it, fall within the meaning of

“agency” contained in 5 U.S.C. § 552(f).

Statement of Facts
I.
Underlying Facts
5.

During 2014, ICE conducted an investigation into the criminal activity

of Jeremy Joseph Nelson, an individual employed by Plaintiff James Starkey d/b/a
Sanitary Systems. Nelson was arrested on October 7, 2014, and was subsequently
convicted of crimes related to the possession, production and/or distribution of
child pornography and sentenced to a term of 140 years by this Court.
6.

Plaintiff James Starkey d/b/a Sanitary Systems was named as a

defendant in two civil actions1 filed in the Circuit Court of Madison County,
Alabama. Each complaint alleges that James Starkey is liable for the actions of
Jeremy Joseph Nelson under theories of Invasion of Privacy and Negligent Hiring,
1

Jane Doe, et. al v. Jeremy Joseph Nelson, et. al, CV 2016-900433; Jane Smith, et. al v.
Jeremy Joseph Nelson, et. al, CV 2016-904049. The two actions have been consolidated
for purposes of discovery and trial.
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Supervision and Training. Plaintiff has requested information from ICE in order to
defend himself in regard to the claims brought by the minor plaintiffs in the
Madison County lawsuits, and prompt release of the information is essential to
meeting deadlines established by the Circuit Court.

II.
7.

The FOIA request

On November 21, 2016, Plaintiff submitted a FOIA request to ICE

seeking a copy of its “entire file regarding any and all investigations conducted
regarding Jeremy Joseph Nelson, in regard to the production, possession and
distribution of child pornography.” Together with the FOIA Request, Plaintiff
submitted DHS Form 590, AUTHORIZATION TO RELEASE INFORMATION
TO ANOTHER PERSON, signed by Jeremy Joseph Nelson (See Request and
authorization, attached hereto as Exhibit A).
8.

The request was assigned ICE FOIA Case Number 2017-ICFO-06890

(the “Request”).
9.

In a letter dated February 16, 2017, ICE indicated that:

A search of the ICE Office of Homeland Security Investigations (HSI)
for records responsive to your request produced 385 pages that are
responsive to your request. After review of those documents, ICE has
determined that 21 pages will be released in their entirety. Portions of
364 pages will be withheld pursuant to Exemptions (b)(6), (b)(7)(A),
(b)(7)(C), (b)(7)(E) and (k)(2) of the Privacy Act and FOIA… (See
letter, attached hereto as Exhibit B).
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10.

Of the 21 pages produced by ICE, seven pages, consisting of its

Report of Investigation, were heavily redacted.

The unredacted portion was

illegible, due to the poor quality of the copy produced. The remainder of the 385
pages identified by ICE as responsive to the Request were redacted in full.
11.

On April 6, 2017, Plaintiff appealed the determination of ICE (See

Appeal, attached hereto as Exhibit C). In addition to the investigative file from the
original Request, Plaintiff requested a legible copy of the Report of Investigation.
12.

The appeal was assigned Case number 2017-ICAP-00356 (the

“Appeal”).
13.

In a letter dated May 15, 2017, ICE indicated that:

Upon a complete review of the administrative record, ICE has
determined that information previously withheld may be releasable to
you under HOIA/PA. Therefore, ICE is remanding your request to
the ICE FOIA Office for reprocessing. (See letter, attached hereto as
Exhibit D).
In its May 15, 2017 letter, ICE further indicated that DHS Form 590, which
had been submitted with the Request, was not the proper form, and provided
Plaintiff with ICE Form 60-001, PRIVACY WAIVER AUTHORIZING
DISCLOSURE TO A THIRD PARTY. Plaintiff submitted ICE Form 60-001,
signed by Jeremy Joseph Nelson, to ICE on June 8, 2017 by electronic mail (see
email and waiver, attached hereto as Exhibit E).
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14.

In a letter dated August 10, ICE indicated that:

We have considered your request under the both the FOIA, 5 U.S.C. §
552, and the Privacy Act Privacy Act (sp), 5 U.S.C. § 552a. After
review of the documents, I have determined that portions of
documents will be withheld pursuant to Exemption (k)(2) of the
Privacy Act and Exemptions (b)(6), (b)(7)(A), (b)(7)(C) and (b)(7)(E)
of the FOIA… (See letter, attached hereto as Exhibit F).
The production which accompanied the letter of August 10, 2017 consisted
of the same 21 pages which had been produced in February, 2017, plus an
additional ten pages. The Report of Investigation was the same illegible copy
which had previously been produced. The remainder of the pages produced by
ICE were redacted in full.
COUNT I
(Violation of 5 U.S.C. § 552)
15.

Plaintiff hereby incorporates by reference each previously stated

material paragraph as if fully restated herein.
16.

Defendant acknowledged that it has in its possession the documents

sought by Plaintiff.
17.

Although a fraction of the responsive documents have been produced

in response to the Request and the Appeal, Defendant’s redaction of the vast
majority of responsive documents constitutes a constructive denial of the Request.
18.

Defendant is wrongfully and unlawfully withholding the documents

requested by Plaintiff.

Case 5:17-cv-01409-UJH-RDP Document 1 Filed 08/18/17 Page 6 of 35

19.

Plaintiff has exhausted all administrative remedies with respect to this

request.
WHEREFORE, Plaintiff respectfully requests that this Honorable Court (1)
issue an injunction ordering Defendant to disclose the requested documents, (2)
provide for the expeditious processing of this action pursuant to 28 U.S.C. § 1657,
(3) award Plaintiff reasonable attorney fees and other litigation costs incurred by
Plaintiff in this action, and (4) order any other relief this Court deems just and
proper.

Respectfully submitted

s/Thomas M. Little
Thomas M. Little ASB-2381-e68t
Thomas@ssp-law.com
SMITH, SPIRES, PEDDY,
HAMILTON & COLEMAN, P.C.
Suite 200
2015 Second Avenue North
Birmingham, Alabama 35203
Telephone: (205) 251-5885
Fax: (205) 251-8642
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SMITH, SPIRES, PEDDY,
HAMILTON & COLEMAN, P.C.
2015 SECOND AVENUE NORTH
SUITE 200
BIRMINGHAM, ALABAMA 35203
www.ssp-law.com
THOMAS S. SPIRES
A.JOE PEDDY
TODD N. HAMILTON
THOMAS COLEMAN, JR.
CLARENCE RIVERS, IV
ROBERT B. STEWART**
THOMAS M. LITTLE*
JENNIFER W. PICKETT
JASON M. LANGLEY*

TELEPHONE (205) 251-5885
FAX (205) 251-8642
E-mail: thomas(a!ssp-law .com

TAMERA K. ERSKINE
ROSEMARY S. MOORE
ANGELA C. SHIELDS
JOHN M. GRAY, III
MURRAY S. FLINT
JAMES L. SPINKS
•PAUL G. SMITH
(1936-2004)

*Also admitted in Georgia
**Also admitted in Mississippi

Firm Administrator
DONNA C. BOWEN

November 21, 2016
FOIA Officer: Catrina Pavlik-Keenan
Freedom of Information Act Office
U.S. Department of Homeland Security
United States Immigration & Customs Enforcement
500 12th Street, SW, Stop 5009
Washington, D.C. 20536-5009
RE:

Jane Doe, as Mother and Next Friend of Mary Doe, a minor, et al. vs. Jeremy Joseph
Nelson; Sanitary Systems and James Starkey, et al.
In the Circuit Court of Madison County, Alabama - CV 16-900433
OUR FILE: 17005. 796 SANITARY SYSTEMS
Jane Smith; Minor Smith 1 and Minor Smith 2 vs. Sanitary Systems, et al.
In the Circuit Court of Madison County, AL - CV 16-900449
OUR FILE: 17005.860 SANITORY SYSTEMS/SMITH

Dear Ms. Pavlik-Keenan:
Pursuant to the FOIA, 5 U.S.C. § 552, as amended, it is requested on behalf of our client,
James Starkey d/b/a Sanitary Systems that your agency provide the undersigned with the entire file
regarding any and all investigations conducted regarding Jeremy Joseph Nelson, in regard to the
production, possession and distribution of child pornography. The investigation took place during
2014, but this should not be construed as a request for documents solely from that time period.
Without limiting the generality of the foregoing, we specifically request that we be provided with
all correspondence between the agency and any non-parties relating to this litigation. In compliance
with your agency's implementing regulation, we agree to pay reasonable costs incurred for research
and copying for providing us with these documents. As provided by the FOIA, I will look forward
to your response within twenty days, or earlier, if possible.
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Attorneys at Law

--<>November 21, 2016
Page 2

If any part of this request is denied, or if any documents lodged at any time in the above file
are not provided, please identify the individual taking responsibility for denial and/or failure to
supply who would be subject to sanctions as provided by the Act. See 5 U.S.C. § 552(a)(4)(G). In
addition, in accordance with Vaughn v. Rosen, 484 F .2d 820 (D.C.Cir. 1973) cert. denied, 415 U.S.
977 (1974), I would like to have a specific explanation as to the specific basis for each and every
denial or failure to supply any information in this file.
I have enclosed an authorization executed by Jeremy Joseph Nelson allowing the release of
the investigative documents to me.
We request that the entire investigative file regarding Jeremy Joseph Nelson be maintained
for the duration of this lawsuit and that it not be destroyed.
In order to help determine my status to assess fees, I am an attorney representing James
Starkey d/b/a Sanitary Systems, who is a defendant in two civil lawsuits filed by anonymous
plaintiffs Jane Doe and Jane Smith, both of which seek to impose liability on Mr. Starkey for the
criminal acts of Jeremy Joseph Nelson, which were committed while employed for my client. Mr.
Starkey had no knowledge of Nelson's actions, and is a victim of his crimes.
Thank you for your assistance with this matter. If you have any questions in regards to this
request or need to discuss this request further, please do not hesitate to call.
Very truly yours,
SMITH, SPIRES & PEDDY, P.C.

/"l~T.~
Thomas M. Little
TML/jak
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DEPARTMENT OF HOMELAND SECURITY

AUTHORIZATION TO RELEASE INFORMATION TO ANOTHER PERSON
Please complete this form to authorize the Department of Homeland Security (DHS) or its designated DHS Component
element to disclose your personal information to another person. You are asked to provide your information only to
facilitate the identification and processing of your request. Without your information DHS or its designated DHS
Component element may be unable to process your request.
SECTION I. Personal Information
Name

f<.ck......~\ "I'V\ m~i"' -.t:s:-

Jeremy Joseph Nelson

318'~"

- 00 i

Address

USP Tucson,

9300 South Wilmot Rd

City

State

Zip Code

Tucson

Arizona

85756

Country

Telephone Number(s)

us

5206635000

Date of Birth

I

Place of Birth (city, state, country)

3/JS j, 2---

A~-.11"': llo ~

T '1l

SECTION II. Representative Information
Name

Thomas M. Little
Address

Smith, Spires Peddy, 2015 2nd Ave. N.' Suite 200
City

State

Zip Code

Birmingham

Alabama

35203

Country

Telephone Number(s)

us

2057762483

2052515885

Pursuant to the Privacy Act of 1974 (5 U.S.C. §552a(b)), I authorize DHS and/or its DHS Component elements to release
any and all information relating to my redress request to my representative .
Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct, and that I am the person named above in Section I. I understand that falsification of this
statement is punishable under the provisions of 18 U.S.C. §1001 by a fine of not more than $10,000 or by imprisonment of
not more than five years, or both.

Signature

)~/Id-A..__

Date

/

f,. / u, -I Y,

PRIVACY ACT STATEMENT:
AUTHORITY: Title IV of the Intelligence Reform and Terrorism Prevention Act of 2004 authorizes DHS to take security
measures to grotect travel, and uncfer Subtitle B, Section 4012(1)(G), the Act directs DHS to provide appeal and correction
opportunities for travelers whose information may be incorrect.
PRINCIPAL PURPOSE(S): DHS will use this information in order to assist you with seeking redress in connection with
travel.
ROUTINE USE(S}: DHS will use and disclose this information to appropriate governmental agencies to verify your identity,
distinguish your identity from that of another individual, such as someone included on a watch list, and/or address your
redress request. Additionally, limited information may be shared with non-governmental entities, such as air carriers, where
necessary for the sole purpose of carrying out your redress request.
DISCLOSURE: Furnishing this information is voluntary; however DHS may not be able to process your redress request
without the information requested.

DHS Form 590 (8/11)
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Freedom of Information Act Office
U.S. Department of Homeland Security
500 12th St SW, Stop 5009
Washington, DC 20536

February 16, 2017
THOMAS LITTLE
SMITH SPIRES PEDDY HAMILTON & COLEMAN PC
2015 SECOND AVE NORTH
STE 200
BIRMINGHAM, AL 35203
RE:

ICE FOIA Case Number 2017-ICFO-06890

Dear Mr. LITTLE:
This letter is the final response to your Freedom of Information Act (FOIA) request to U.S.
Immigration and Customs Enforcement (ICE), dated November 21, 2016, for the entire
investigative file pertaining to JEREMY JOSEPH NELSON, DOB 03/15/72.
ICE has considered your request under both the FOIA, 5 U.S.C. § 552, and the Privacy Act, 5
U.S.C. § 552a. Information about an individual that is maintained in a Privacy Act system of
records may be accessed by that individual1 unless the agency has exempted the system of
records from the access provisions of the Privacy Act.2
A search of the ICE Office of Homeland Security Investigations (HSI) for records responsive to
your request produced 385 pages that are responsive to your request. After review of those
documents, ICE has determined that 21 pages will be released in their entirety. Portions of 364
pages will be withheld pursuant to Exemptions (b)(6), (b)(7)(A), (b)(7)(C), (b)(7)(E) and (k)(2)
of the Privacy Act and FOIA as described below.
Privacy Act Exemption (k)(2) protects investigatory material compiled for law enforcement
purposes, other than criminal, which did not result in loss of a right, benefit or privilege under
Federal programs, or which would identify a source who furnished information pursuant to a
promise that his/her identity would be held in confidence.
ICE has applied FOIA Exemptions 6 and 7(C) to protect from disclosure the names, e-mail
addresses, and phone numbers of DHS employees contained within the documents.
FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public’s right to disclosure against the individual’s right to privacy. The privacy
1
2

5 U.S.C. § 552a(d)(1).
5 U.S.C. §§ 552a(d)(5), (j), and (k).
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ICE FOIA Number 2017-ICFO-06890

Page 2 of 3

interests of the individuals in the records you have requested outweigh any minimal public
interest in disclosure of the information. Any private interest you may have in that information
does not factor into the aforementioned balancing test.
FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.
This exemption takes particular note of the strong interests of individuals, whether they are
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal
activity. That interest extends to persons who are not only the subjects of the investigation, but
those who may have their privacy invaded by having their identities and information about them
revealed in connection with an investigation. Based upon the traditional recognition of strong
privacy interest in law enforcement records, categorical withholding of information that
identifies third parties in law enforcement records is ordinarily appropriate. As such, I have
determined that the privacy interest in the identities of individuals in the records you have
requested clearly outweigh any minimal public interest in disclosure of the information. Please
note that any private interest you may have in that information does not factor into this
determination.
FOIA Exemption 7(A) protects from disclosure records or information compiled for law
enforcement purposes, the release of which could reasonably be expected to interfere with
enforcement proceedings. I have determined that the information you are seeking relates to an
ongoing law enforcement investigations. Therefore, I am withholding all records, documents,
and/or other material, which if disclosed prior to completion, could reasonably be expected to
interfere with law enforcement proceedings and final agency actions related to those
proceedings. Please be advised that once all pending matters are resolved and FOIA Exemption
7(A) is no longer applicable, there may be other exemptions which could protect certain
information from disclosure, such as FOIA Exemptions 5, 6, 7(C), 7(D), 7(E), and 7(F).
ICE has applied FOIA Exemption 7(E) to protect from disclosure internal agency case numbers
contained within the document.
FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of
which would disclose techniques and/or procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to risk circumvention of the law. I have
determined that disclosure of certain law enforcement sensitive information contained within the
responsive records could reasonably be expected to risk circumvention of the law. Additionally,
the techniques and procedures at issue are not well known to the public.
If you are not satisfied with the response to this request, you have the right to appeal following
the procedures outlined in the DHS regulations at 6 C.F.R. § 5.9. Should you wish to do so, you
must send your appeal and a copy of this letter, within 90 days of the date of this letter, to:
U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor
U.S. Department of Homeland Security
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ICE FOIA Number 2017-ICFO-06890

Page 3 of 3

500 12th Street,, S.W., Mail Stop 5900
Washington, D.C. 20536-5900
Your envelope and letter should be marked “FOIA Appeal.” Copies of the FOIA and DHS
regulations are available at www.dhs.gov/foia.
Provisions of the FOIA and Privacy Act allow us to recover part of the cost of complying with
your request. In this instance, because the cost is below the $14 minimum, there is no charge.3
If you need any further assistance or would like to discuss any aspect of your request, please
contact the FOIA office refer to FOIA case number 2017-ICFO-06890. You may send an e-mail
to ice-foia@ice.dhs.gov, call toll free (866) 633-1182, or you may contact our FOIA Public
Liaison in the same manner. Additionally, you have a right to right to seek dispute resolution
services from the Office of Government Information Services (OGIS) which mediates disputes
between FOIA requesters and Federal agencies as a non-exclusive alternative to litigation. If
you are requesting access to your own records (which is considered a Privacy Act request), you
should know that OGIS does not have the authority to handle requests made under the Privacy
Act of 1974. You may contact OGIS as follows: Office of Government Information Services,
National Archives and Records Administration, 8601 Adelphi Road-OGIS, College Park,
Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877684-6448; or facsimile at 202-741-5769.
Sincerely,

Catrina M. Pavlik-Keenan
FOIA Officer
Enclosure(s): 385 page(s)

3

6 CFR § 5.11(d)(4).
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Firm Administrator
DONNA C. BOWEN

April 6, 2017
FOIAAPPEAL
U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor
U.S. Department of Homeland Security
500 12th Street, SW, Mail Stop 5900
Washington, DC 20536-5900
Re:

Freedom of Information Act Appeal
ICE FOIA Case Number 2017-ICF0-06890

To whom it may concern:
This is an appeal under the Freedom of Information Act.
On November 21, 2016, I requested documents under the Freedom oflnformation Act.
Included with the request was DHS Form 590, executed by the subject of the investigation, Jeremy
Joseph Nelson, in which he provided authorization for the undersigned to obtain the requested
investigative file. My request was assigned case identification number 2017-ICF0-06890. On
February 16, 2017, I received a response to my request in a letter signed by Catrina M. PavlikKeenan. I appeal the denial of my request A copy of my FOIA request and the agency determination
which is the subject of this appeal is attached for your convenience.
The Department's response consisted of a total of 3 85 pages, 348 of which were redacted in
full. In addition, pages 24-29 of the response, consisting of the "Report of Investigation," were
illegible.
The documents that were withheld must be disclosed under the FOIA because the exemptions
relied upon by DHS do not justify non-disclosure of the requested documents.

Case 5:17-cv-01409-UJH-RDP Document 1 Filed 08/18/17 Page 17 of 35
April 6, 2017

Page2

First, DHS relies upon Privacy Act Exemption (k)(2), which relates to:
Investigatory material compiled for law enforcement purposes:, other than material
within the scope of subsection G).(2) of this section: Provided, however, that if any
individual is denied any right, privilege, or benefit that he would otherwise be
entitled by Federal law, or for which he would otherwise be eligible, as a result of the
maintenance of such material, such material shall be provided to such individual,
except to the extent that the disclosure of such material would reveal the identity of
a source who furnished information to the Government under an express promise that
the identity of the source would be held in confidence, or, prior to the effective date
of this section, under an implied promise that the identity of the source would be-held
in confidence.
As indicated above, Jeremy Joseph Nelson executed DHS Form 590, and therefore
· authorized the undersigned to obtain any documents related to the investigation. Therefore, ·Mr.
Nelson has waived any expectation of privacy as it relates to information contained in the
investigative file. ·To the extent that the redacted pages may contain information related either to
confidential sources .or to the identity of third persons, any identifying information could be easily
redacted, without the necessity of the redaction of the entire document.
Second, DHS relies upon FOIA Exemption 6, which relates to "personnel and medical files
and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy." Again, Mr. Neison's execution of DHS Form 590 serves as a waiver of any such privacy
concerns in relation to the disclosure of the investigative file.
Third, DHS relies upon FOIA Exemption 7 (C), which relates to records or information
which "could reasonably be expected to constitute an unwarranted invasion of personal privacy."
To the extent that such records apply to Mr. Nelson, any privacy conce:m has been waived by Mr.
Nelson's execution of DHS Form 590. To the extent that they apply to any third person, that
person's privacy may be protected by the redaction of any identifying information, rather than
redacting the document in its entirety.
Fourth, DHS relies upon FOIA Exemption 7 (A), which relates to records or information
which "could reasonably be expected to interfere with enforcement proceedings." Mr. Nelson has
pleaded guilty to the charges against him, and has been sentenced pursuant to Federal law. No
enforcement proceedings will be affected by the file's disclosure.
Finally, DHS relies upon FOIA Exemption 7 (E), which relates to records or information
which "would disclose techniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the law." Any such concerns may
be addressed by redacting such information selectively, rather than redacting the document in its
entirety.
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In its response, the Department appears to have ignored the "segregable portions" clause of
the Act, which provides that "Any reasonably segregable portion of a record shall be provided to any
person requesting such record after deletion of the portions which are exempt. ... " 5 U.S.C. §
552(b). The applicable section of the Code of Federal Regulations also includes the directive that:
In the event the records requested contain some portions which are exempt from
mandatory disclosure and others which are not, the official responding to the request
shall insure that all nonexempt portions are disclosed, and that all exempt portions
are identified according to the specific exemption or exemptions which are
applicable." 7 C.F.R. § l.8(b), emphasis added.
I am also requesting that the Department provide an index of the documents and/or portions
of documents that have been withheld by the defendant agency. Vaughn v. Rosen, 484 F .2d 820
(D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974). Moreover, the description of the withheld
·material must be "sufficiently specific to permit a reasoned judgment as to whether the material is
actually exempt under FO,IA." Founding Church of Scientologyv. Bell, 603 F .2d 945, 949 (D.C. Dir.
1979). Although we are not in the litigation context yet, it would certainly be helpful if the
Department were to provide such an index if it decides to continue withholding of any portions of
the requested documents.
I may be contacted by telephone or email as listed above during regular business hours,
Central Standard Time, if necessary, to discuss any aspect of my appeal.
Thank you for your consideration of this appeal.
Very truly yours,

~-£? ~
Thomas M. Little

TML:jak

i,_
SMITH, SPIRES, PEDDY,

Q
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November 21, 2016
FOIA Officer: Catrina Pavlik-Keenan
Freedom of Information Act Office
U.S. Department of Homeland Security
United States Immigration & Customs Enforcement
500 12th Street, SW, Stop 5009
Washington, D.C. 20536-5009

RE:

Jane Doe, as Mother and Next Friend of Mary Doe, a minor, et al. vs. Jeremy Joseph
Nelson; Sanitary Systems and James Starkey, et al.
In the Circuit Court of Madison County, Alabama - CV 16-900433
OUR FILE: 17005.796 SANITARY SYSTEMS
Jane Smith; Minor Smith 1 and Minor Smith 2 vs. Sanitary Systems, et al.
In the Circuit Court of Madison County, AL - CV 16-900449
OUR FILE: 17005.860 SANITORY SYSTEMS/SMITH

Dear Ms. Pavlik-Keenan:
Pursuant to the FOIA, 5 U.S.C. § 552, as amended, it is requested on behalf of our client,
James Starkey d/b/a Sanitary Systems that your agency provide the undersigned with the entire file
regarding any and all investigations conducted regarding Jeremy Joseph Nelson, in regard to the
production, possession and distribution of child pornography. The investigation took place during
2014, but this should not be construed as a request for documents solely from that time period.
Without limiting the generality of the foregoing, we specifically request that we be provided with
all correspondence between the agency and any non-parties relating to this litigation. In compliance
with your agency's implementing regulation, we agree to pay reasonable costs incurred for research
and copying for providing us with these documents. As provided by the FOIA, I will look forward
to your response within twenty days, or earlier, if possible.
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If any part of this request is denied, or if any documents lodged at any time in the above file
are not provided, please identify the individual taking responsibility for denial and/or failure to
supply who would be subject to sanctions as provided by the Act. See 5 U.S.C. § 552(a)(4)(G). In
addition, in accordance with Vaughn v. Rosen, 484 F.2d 820 (D.C.Cir. 1973) cert. denied, 415 U.S.
977 (1974), I would like to have a specific explanation as to the specific basis for each and every
denial or failure to supply any information in this file.
I have enclosed an authorization executed by Jeremy Joseph Nelson allowing the release of
the investigative documents to me.
We request that the entire investigative file regarding Jeremy Joseph Nelson be maintained
for the duration of this lawsuit and that it not be destroyed.
In order to help determine my status to assess fees, I am an attorney representing James
Starkey d/b/a Sanitary Systems, who is a defendant in two civil lawsuits filed by anonymous
plaintiffs Jane Doe and Jane Smith, both of which seek to impose liability on Mr. Starkey for the
criminal acts of Jeremy Joseph Nelson, which were committed while employed for my client. Mr.
Starkey had no knowledge of Nelson's actions, and is a victim of his crimes.
Thank you for your assistance with this matter. If you have any questions in regards to this
request or need to discuss this request further, please do not hesitate to call.
Very truly yours,
SMITH, SPIRES & PEDDY, P.C.

/)T.~
Thomas M. Little
TML/jak
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DEPARTMENT OF HOMELAND SECURITY

AUTHORIZATION TO RELEASE INFORMATION TO ANOTHER PERSON
Please complete this form to authorize the Department of Homeland Security (OHS) or its designated OHS Component
element to disclose your personal information to another person. You are asked to provide your information only to
facilitate the identification and processing of your request. Without your information OHS or its designated OHS
Component element may be unable to process your request.

SECTION I. Personal Information
Name

Jeremy Joseph Nelson

f cc:k..--A- \
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~
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00 i

Address

USP Tucson, 9300 South Wilmot Rd
City

State

Zip Code

Tucson

Arizona

85756

Country

Telephone Number(s)

us

5206635000

Date of Birth

3 /JS / -i -z,,-

Place of Birth (city, state, country)

A)¥\~.,..

: llo '

T 'll

SECTION II. Representative Information
Name

Thomas M. Little
Address

Smith, Spires Peddy, 2015 2nd Ave. N., Suite 200
City

State

Zip Code

Birmingham

Alabama

35203

Country

Telephone Number(s)

us

2057762483

2052515885

Pursuant to the Privacy Act of 1974 (5 U.S.C. §552a(b)), I authorize DHS and/or its DHS Component elements to release
any and all information relating to my redress request to my representative .
Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct, and that I am the person named above In Section I. I understand that falsification of this
statement Is punishable under the provisions of 18 U.S.C. §1001 by a fine of not more than $10,000 or by imprisonment of
not more than five years, or both.

Signature

~&:':y// d-..A..___

Date

/ /.- / (.;,

-I Cf

PRIVACY ACT STATEMENT:
AUTHORITY: Title IV of the Intelligence Reform and Terrorism Prevention Act of 2004 authorizes OHS to take security
measures to protect travel, and uncfer Subtitle B, Section 4012(1 )(G), the Act directs OHS to provide appeal and correction
opportunities for travelers whose information may be incorrect.
PRINCIPAL PURPOSE(S): OHS will use this information in order to assist you with seeking
travel.

redress in connection with

ROUTINE USE(S}: OHS will use and disclose this information to appropriate governmental agencies to verify your identity,
distinguish your identi~ from that of another individual, such as someone included on a watch list, and/or address your
redress request. Additionally, limited information may be shared with non-governmental entities, such as air carriers, where
necessary for the sole purpose of carrying out your redress request.
DISCLOSURE: Furnishing this information is voluntary; however OHS may not be able to process your redress request
without the information requested.

OHS Form 590 (8/11)
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Information Act Office

U.S. Department of Homeland Security
500 121h St SW, Stop 5009
Washington, DC 20536

U.S. Immigration
and Customs
Enforcement
February 16, 2017
THOMAS LITTLE
SMITH SPIRES PEDDY HAMIL TON & COLEMAN PC
2015 SECOND AVE NORTH
STE 200
BIRMINGHAM, AL 35203

RE:

ICE FOIA Case Number 2017-ICF0-06890

Dear Mr. LITTLE:
This letter is the final response to your Freedom of Information Act (FOIA) request to U.S.
Immigration and Customs Enforcement (I CE), dated November 21, 2016, for the entire
investigative file pertaining to JEREMY JOSEPH NELSON, DOB 03/15/72.
ICE has considered your request under both the FOIA, 5 U.S.C. § 552, and the Privacy Act, 5
U.S.C. § 552a. Information about an individual that is maintained in a Privacy Act system of
records may be accessed by that individual 1 unless the agency has exempted the system of
records from the access provisions of the Privacy Act. 2
A search of the ICE Office of Homeland Security Investigations (HSI) for records responsive to
your request produced 3 85 pages that are responsive to your request. After review of those
documents, ICE has determined that 21 pages will be released in their entirety. Portions of 364
pages will be withheld pursuant to Exemptions (b)(6), (b)(7)(A), (b)(7)(C), (b)(7)(E) and (k)(2)
of the Privacy Act and FOIA as described below.

Privacy Act Exemption (k)(2) protects investigatory material compiled for law enforcement
purposes, other than criminal, which did not result in loss of a right, benefit or privilege under
Federal programs, or which would identify a source who furnished information pursuant to a
promise that his/her identity would be held in confidence.
ICE has applied FOIA Exemptions 6 and 7(C) to protect from disclosure the names, e-mail
addresses, and phone numbers of DHS employees contained within the documents.

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public's right to disclosure against the individual's right to privacy. The privacy
1

2

5 U.S.C. § 552a(d)(l).
5 U.S.C. §§ 552a(d)(5), G), and (k).
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interests of the individuals in the records you have requested outweigh any minimal public
interest in disclosure of the information. Any private interest you may have in that information
does not factor into the aforementioned balancing test.
FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.
This exemption takes particular note of the strong interests of individuals, whether they are
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal
activity. That interest extends to persons who are not only the subjects of the investigation, but
those who may have their privacy invaded by having their identities and information about them
revealed in connection with an investigation. Based upon the traditional recognition of strong
privacy interest in law enforcement records, categorical withholding of information that
identifies third parties in law enforcement records is ordinarily appropriate. As such, I have
determined that the privacy interest in the identities of individuals in the records you have
requested clearly outweigh any minimal public interest in disclosure of the information. Please
note that any private interest you may have in that information does not factor into this
determination.
FOIA Exemption 7(A) protects from disclosure records or information compiled for law
enforcement purposes, the release of which could reasonably be expected to interfere with
enforcement proceedings. I have determined that the information you are seeking relates to an
ongoing law enforcement investigations. Therefore, I am withholding all records, documents,
and/or other material, which if disclosed prior to completion, could reasonably be expected to
interfere with law enforcement proceedings and final agency actions related to those
proceedings. Please be advised that once all pending matters are resolved and FOIA Exemption
7(A) is no longer applicable, there may be other exemptions which could protect certain
information from disclosure, such as FOIA Exemptions 5, 6, 7(C), 7(D), 7(E), and 7{F).
ICE has applied FOIA Exemption 7(E) to protect from disclosure internal agency case numbers
contained within the document.
FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of
which would disclose techniques and/or procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to risk circumvention of the law. I have
determined that disclosure of certain law enforcement sensitive information contained within the
responsive records could reasonably be expected to risk circumvention of the law. Additionally,
the techniques and procedures at issue are not well known to the public.
If you are not satisfied with the response to this request, you have the right to appeal following

the procedures outlined in the DHS regulations at(:) C.F.R. § 5.9. Should you wish to do so, you
must send your appeal and a copy of this letter, within 90 days of the date of this letter, to:
U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor
U.S. Department of Homeland Security
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500 12th Street,, S. W., Mail Stop 5900
Washington, D.C. 20536-5900
Your envelope and letter should be marked "FOIA Appeal." Copies of the FOIA and DHS
regulations are available at www.dhs.gov/foia.
Provisions of the FOIA and Privacy Act allow us to recover part of the cost of complying with
your request. In this instance, because the cost is below the $14 minimum, there is no charge. 3
If you need any further assistance or would like to discuss any aspect of your request, please
contact the FOIA office refer to FOIA case number 2017-ICF0-06890. You may send an e-mail
to ice-foia@ice.dhs.gov, call toll free (866) 633-1182, or you may contact our FOIA Public
Liaison in the same manner. Additionally, you have a right to right to seek dispute resolution
services from the Office of Government Information Services (OGIS) which mediates disputes
between FOIA requesters and Federal agencies as a non-exclusive alternative to litigation. If
you are requesting access to your own records (which is considered a Privacy Act request), you
should know that OGIS does not have the authority to handle requests made under the Privacy
Act of 1974. You may contact OGIS as follows: Office of Government Information Services,
National Archives and Records Administration, 8601 Adelphi Road-OGIS, College Park,
Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877684-6448; or facsimile at 202-741-5769.

Sincerely,

J{l).~r/A~~~

/P?>
Catrina M. Pavlik-Keenan
FOIA Officer

Enclosure(s): 385 page(s)

3

6 CFR § 5.l l(d)(4).
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Exhibit E
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Attorneys SSP
From:

Sent:
To:

Cc:
Subject:
Attachments:

Thomas Little
Thursday, June 08, 2017 11:57 AM
ice-foia@dhs.gov
Joann Kovacs
FOIA Request regarding Jeremy Joseph Nelson, ICE Appeal 2017-ICAP-00356; FOIA
Case 2017-ICF0-06890
Nelson Privacy Waiver.pdf

To whom it may concern,
Attached please find ICE Form 60-001, which has been executed by Jeremy Joseph Nelson, in regard to the above
referenced FOIA request and appeal. Should you require any further information, please contact me.

Thomas M. Little
Smith, Spires, Peddy, Hamilton & Coleman P .C.
2015 Second Avenue North
Suite 200
Birmingham, Alabama 35203
office (205) 251-5885
direct (205) 776-2483
fax (205) 251-8642
CONFIDENTIALITY NOTICE AND DISCLAIMER: This electronic mail transmission may contain information that is confidential, privileged, proprietary in nature, or is
otherwise legally exempt from disclosure. If you are not the intended recipient, you are hereby notified that you are not authorized to read, print, retain, copy or disseminate
this message, in whole or in part, including any attachments thereto. If you have received this transmission in error, please delete the message and any attachments from your
system without reading the content, and notify the sender immediately of the inadvertent transmission. There is no intent on the part of the sender to waive any privilege,
including the attorney-client privilege, that may attach to this communication. Unless otherwise stated, the content of this message and its attachments are not to be construed
as establishing an attorney-client relationship if one does not otherwise exist. Thank you for your cooperation.
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DEPARTMENT OF HOMELAND SECURITY
U.S. Immigration and Customs Enforcement

PRIVACY WAIVER AUTHORIZING DISCLOSURE TO A THIRD PARTY
Use this fonn to authorize the U.S. Department of Homeland·Security ("OHS") to disclose infonnation and/or records about you to a
third party. Taking this action is entirely voluntary: you are under no obligation to consent to the rialease of your information to any third
party. Authority: Privacy Act of 1974 (5 U.S.C § 552a); OHS Privacy Act Regulations (6 C.F.R. § 5.21(d)).

Your Full Name:

Jeremy Joseph Nelson
Federal Inmate # 31886-001

Your Current Address: USP Tuscon
9300 South Wilmot Road
Tucson, AZ 85756
Recipient's Name: Thomas M. Little

Your Alien Registration Number (if applicable):
Date of Birth: 3/15/1972
Country of Birth: United States
Recipient's Phone Number:
205-251-5885

Recipient's Mailing Address (required if requesting disclosure by mail): 2015 2nd Ave North, Suit~: 200
Birmingham, AL 35203

Recipient's Organization, if the waiver will c:fcP'Y to it (e.ft. news media, congressional office, law firm):
Smith, Spires, Pe dy, Hami ton & Coleman, PC

D Identifying Data (Date of Bifth. etc.)
0 Immigration Case
0 Alien File (A-File)

I·

•

D Travel/Border·crossing

D Family Data
0 Detention Information
D Criminal History

D

Medical Information

D Criminal Case

AND/OR

0

The following information/records (describe):
~~~~------------~----~--~----~--~----~--~

OR
~ALL information and/or Records Requested by the Recipient

Eo.L.A.liun1...Qnly: If you have applied for or received any of the immigration benefits below, you are legally entitled to confidentiality.
(See reverse for more information.) If you want OHS to share information about these benefits with the Recipient, you must waive
your confidentiality rights by checking the appropriate boxes below. Waiver of these rights is not required; however, if you do not
waiVe these rights OHS may be unable to disclose to the Recipient some or all of the information you identified above.

J waive my right to confidentiaUty and authorize disclosure to the Rocipiont rC1garding tho so immigration benefits:

0 Temporary Protected Status (TPS)
D Seasonal Agricultural Worker
D Asylum

0 T Visa (ror trafficking victims)
D Battered Spouse/Child
Seeking Hardship Waiver

D
D

U Visa (for victims of certain crimes)
Violence Against Women Act
(VAWA)

(conftdentlally applies even if petition is denied)

sf

1
EP ·:31 $i9ntP~, statement below at1th9rlzin·g:·DH~
b:~; ~i~r;lo~·e your· infq rrnation andl~f ··recpkd~, to
, ·•. · . . :.::: the Recipient.
.. · . ,", : · .
.
_ . .
, ,
;

I certify under penalty of perjury that the information above is accurate. I authorize OHS. its components. offices. employees, contractors.
agents, and assignees. to disclose the information or records specified above lo the Recipient. I undeirstand this may include and is not

limited to reports, evaluations, and notes of any kind. contained in any record keeping system maintainE!d by or on behalf of OHS: that
DHS retains the discretion to decide if particular records or information are within the scope of this Waiver. and that OHS has no control
over how the Recipient will use or disseminate my information. I agree to release and hold harmless DHS. ils components, offices.
employees, contractors, agents, and assignees, from any and all claims of action or damages of any kind arising from, or in any way
connected to, the release or use of any information or records pursuant to this Waiver.

Witness Signature.
Witness Name:
·Privacy Waiver Is valid for 90 days from dare of signature

ICE Form 60-001 (2/11)

•Witness may not be the Recipient or employed by Recipient's employer
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Freedom of information Act Office
U.S. Department of Homeland Security
500 121i Street, SW, Stop 5009
Wa~hington, DC 20536-5009

U.S. Immigrati
and Customs
Enforcement
August 10, 2017

ECEIVED
AUG 1 6 2017
BY: ............................. .

THOMAS LITTLE
SMITH SPIRES PEDDY HAMIL TON & COLEMAN PC
2015 SECOND AVE NORTH
STE 200
BIRMINGHAM, AL 35203
RE:

ICE FOIA Case Number 2017-ICF0-06890
ICE FOIA Case Number 2017-ICAP-00356

Dear Mr. LITTLE:
This letter is the final response to your Freedom of Information Act (FOIA) Appeal on remand to
the U.S. Department of Homeland Security (DHS), Immigration and Customs Enforcement
(ICE) where you appealed the adverse determination of your request dated June 16, 2017~ You
have requested Appealing Withholdings.
We have considered your request under the both the FOIA, 5 U.S.C. § 552, and the Privacy Act
Privacy Act, 5 U.S.C. § 552a. After review of the documents, I have determined that portions of
documents will be withheld pursuant to Exemption (k)(2) of the Privacy Act and Exemptions
(b)(6), (b)(7)(A), (b)(7)(C) and (b)(7)(E) of the FOIA as described below.

Privacy Act Exemption (k)(2) exempts from mandatory disclosure inv1estigatory material
compiled for law enforcement purposes, other than criminal, which did not result in loss of a
right, benefit or privilege under Federal programs, or which would identify a source who
furnished information pursuant to a promise that his/her identity would be held in confidence.
FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public's right to disclosure against the individual's right privacy. The types of
documents and/or information that we have withheld may consist of social security numbers,
home addresses, dates of birth, or various other documents and/or information belonging to a
third party that are considered personal. The privacy interests of the individuals in the records
you have requested outweigh any minimal public interest in disclosure of the information. Any
private interest you may have in that information does not factor into the aforementioned
balancing test.
FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.

' ,.
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This exemption takes particular note of the strong interests of individuals, whether they are
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal
activity. That interest extends to persons who are not only the subjects of the investigation, but
those who may have their privacy invaded by having their identities and information about them
revealed in connection with an investigation. Based upon the traditional recognition of strong
privacy interest in law enforcement records, categorical withholding of information that
identifies third parties in law enforcement records is ordinarily appropriate. As such, I have
determined that the privacy interest in the identities of individuals in the records you have
requested clearly outweigh any minimal public interest in disclosure of the information. Please
note that any private interest you may have in that information does not factor into this
determination.

FOIA Exemption 7(A) protects from disclosure records or information compiled for law
enforcement purposes, the release of which could reasonably be expected to interfere with
enforcement proceedings. I have determined that the information you are seeking relates to an
ongoing law enforcement investigations. Therefore, I am withholding all records, documents,
and/or other material, which if disclosed prior to completion, could reasonably be expected to
interfere with law enforcement proceed in gs and final agency actions related to those
proceedings. Please be advised that once all pending matters are resolved and FOIA Exemption
7(A) is no longer applicable, there may be other exemptions which could protect certain
information from disclosure, such as FOIA Exemptions 5, 6, 7(C), 7(0}, 7(E), and 7(F).
Exemption 7(E) protects records compiled for law enforcement purpos1~s, the release of which
would disclose techniques and/or procedures for law enforcement investigations or prosecutions,
or would disclose guidelines for law enforcement investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the law. I determined that
disclosure of law enforcement systems checks could reasonably be expected to risk
circumvention of the law. Additionally, the techniques and procedures at issue are not well
known to the public.
Provisions of the FOIA allow us to recover part of the cost of complying with your request. In
this instance, because the cost is below the $14 minimum, there is no charge. 1
If you need to contact our office about this matter, please refer to FOIA case number
2017-ICAP-00356. This office can be reached at (866) 633-1182.
Sincerely,

f{N·~~r/h-~ ~

/p?,
Catrina M. Pavlik-Keenan
FOIA Officer

I

6 CFR § 5.1 l(d)(4).

